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ISSUE

Are state high school athletic associations state actors for purposes of enforcing the McKinney-Vento Act?

SHORT ANSWER

Yes; Although it is a necessarily fact-based inquiry, most athletic associations will be found to be state actors.

ANALYSIS

The Supreme Court has found that a entity will be held to be a state actor if and only if there is such a “close nexus between the State and the challenged action” that the otherwise private behavior “may be fairly treated as that of the State itself.”  Jackson v. Metro. Edison Co., 419 U.S. 345, 351 n.2 (1974).  In Nat’l Collegiate Athletic Ass’n v. Tarkanian, 488 U.S. 179 (1988), the Court found that the NCAA was not a state actor as its connections with any one state were too tenuous: “the NCAA’s policies were shaped not by the University of Nevada alone, but by several hundred member institutions, most of them having no connection with Nevada, and exhibiting no color of Nevada law.”  Brentwood Acad. v. Tennessee Secondary Sch. Athletic Ass’n., 531 U.S. 288, 297 (2001).  However, this ruling left open the possibility of an athletic association as a state actor where the association’s interactions were largely limited to a single state.  Id. at 298.  Additionally, the Court made clear that there is no bright-line rule designating state conduct; rather, it is a “necessarily fact-bound inquiry.”  Lugar v. Edmondson Oil Co., 457 U.S. 922, 939 (1982).  


Recently in Brentwood Academy the Court considered the question of whether a state athletic association was sufficiently entwined with the state as to render the athletic association a state actor for the purposes of 42 U.S.C. § 1983.  In Brentwood, the Tennessee Secondary School Athletic Association penalized petitioner Brentwood Academy, a private parochial high school, for violating a rule prohibiting “undue influence” in recruiting high school athletes.  Id. at 293.  Brentwood Academy sued the Athletic Association and its executive director under 42 U.S.C. § 1983, alleging that the Athletic Association had acted under color of state law in violating the school’s Constitutional rights under the First and Fourteenth Amendments.  Id.  The district court, relying on the “predominately public character of the Association’s membership and leadership” found the Association to be a state actor.  Id.; 13 F.Supp.2d 670 (M.D.Tenn. 1998).  The Sixth Circuit reversed.  Id. at 294; 180 F.3d 758 (1999).


In determining that the Athletic Association to be a state actor, the Supreme Court took account of several factors, notably the overwhelming membership of public schools in the Association.  Id. at 298 (“The Association is not an organization of natural persons acting on their own, but of … public schools to the extent of 84% of the total.”).  Additionally, the Court recognized financial support of the Association provided by the public schools as well as State Board members serving as Association board members as important considerations.  Id. at 299-300.  As such, the Court found that “Entwinement will support a conclusion that an ostensibly private organization ought to be charged with a public character and judged by constitutional standards; entwinement to the degree shown here requires it.”  Id. at 302.


Although in emphasizing the importance of an individual factual inquiry the Court left open the theoretical possibility that an athletic association less entwined with the state could be a non-state actor, the practical effect of Brentwood is that courts will treat high school athletic associations as state actors.  Additionally, many federal and state courts found, prior to Brentwood, that statewide athletic associations constitute state actors.  Griffen High School v. Illinois High School Assn., 822 F.2d 671, 674 (7th Cir. 1987); Clark v. Arizona Interscholastic Assn., 695 F.2d 1126, 1128 (9th Cir. 1982), cert. denied, 464 U.S. 818 (1983); In re United States ex rel Missouri State High School Activities Assn., 682 F.2d 147, 151 (8th Cir. 1982); Louisiana High School Athletic Assn. v. St. Augustine High School, 396 F.2d 224, 227-228 (5th Cir. 1968); Oklahoma High School Athletic Assn. v. Bray, 321 F.2d 269, 272-273 (10th Cir. 1963); Indiana High School Athletic Assn. v. Carlberg, 694 N.E.2d 222, 229 (Ind. 1997); Mississippi High Sch. Activities Ass’n v. Coleman, 631 So.2d 768, 774-775 (Miss. 1994); Kleczek v. Rhode Island Interscholastic League, Inc., 612 A.2d 734, 736 (R.I. 1992); see also Moreland v. Western Penn. Interscholastic Athletic League, 572 F.2d 121, 125 (3rd Cir. 1978) (state action conceded).


Given this situation, it is likely that high school state athletic associations constitute state actors and are thus subject to the requirements of the McKinney-Vento Act.
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