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 Participate in Interscholastic Activities

) 

HISTORY OF THE CASE


On March 26, 2009 Jeff Gilbert, the principal of Reynolds High School (RHS), on behalf of  C, requested a hearing to contest a determination of the Oregon School Activities Association (OSAA) that Petitioner is ineligible to participate in OSAA activities for the 2008-2009 school year. The Superintendent of Public Instruction has authority to hear this matter under ORS 339.430 and OAR 581-021-0035. She appointed Cindy Hunt as the hearings officer to preside over this matter and to prepare a Proposed Order.


On April 23, 2009 a contested case hearing was held under the Administrative Procedures Act, ORS 183.413 to 183.470. Jeff Gilbert represented Petitioner. Don G. Carter, attorney at law, represented OSAA. 


After the close of the hearing, OSAA submitted two additional exhibits requested by the hearing officer during the hearing. OSAA also filed a hearing memorandum after the close of the hearing.


A Proposed Order was issued on April 30, 2009. The OSAA filed exceptions to the proposed order. Mr. Gilbert did not file any exceptions to the proposed order.

WITNESSES

The following witnesses testified at the hearing:

On behalf of OSAA:

· Tom Welter, Executive Director of the OSAA

On behalf of C:

· John Olsen, RHS Athletic Director

· Judy Keller, RHS Counselor

· Karen Bohart, RHS Choral Director

· Todd Rispler, RHS Head Track Coach

· Dan Baker, Parent surrogate for  C  

· Jeff Gilbert, RHS Principal

· C, student

EVIDENTIARY RULINGS


The following exhibits were admitted without objection:

1. OSAA’s Exhibits R101 through R107. 

2. Petitioner’s Exhibits A101 through A112.

3. Statement of C which is labeled as Exhibit A113.

4. Minutes of the OSAA’s Student Activities Advisory Committee dated January 16, 2008 which is labeled as Exhibit R108.

5. Minutes of the OSAA’s Delegate Assembly dated April 14, 2008 which is labeled as Exhibit R109.

ISSUE

Did the Oregon School Activities Association (OSAA) violate state or federal laws or rules of the State Board of Education when it denied C the opportunity to participate in OSAA-sponsored activities for 2008-2009 school year? See ORS 339.450 and OAR 581-021-0035.

FINDINGS OF FACTS

1. OSAA is a voluntary association of 295 public and private high schools within the state of Oregon. It is authorized by the State Board of Education (Board) to govern interscholastic activities, including sports. To accomplish this goal, a 43-member delegate assembly consisting of one school administrator representative from each of 38 athletic leagues and five others establishes rules governing those activities. The day-to-day business of OSAA is overseen by an executive board consisting of 13 members, eight of whom are school administrators. (Welter testimony; Exhibit R102.)

2. The OSAA governs sports and nonathletic activities. In 1918, when the age eligibility rule was enacted, the OSAA only governed athletic activities. The OSAA began governing other nonathletic activities 23 years ago. These nonathletic activities include cheerleading, dance, band, choir, solo music, orchestra, speech and debate. The OSAA began administering choir 23 years ago but only began applying the age eligibility rule to choir in 2008. (Welter and Olsen testimony)

3. OSAA’s rules, promulgated by its delegate assembly, govern student eligibility for activities sponsored by the association. Rules regarding student eligibility based on age are set out in Rule 8.3, which states, “A student who becomes 19 before August 15 shall become ineligible for interscholastic competition. A student who becomes 19 on or after August 15 shall remain eligible for that entire school year.” There is no lower age limit in the rule. (Exhibit R103 and Welter testimony.)

4. The OSAA also states its rationale for the rule in its 2008-2009 Handbook as:

Rationale:  To ensure equality of competition and opportunity, a standard must be established at some point to determine the cut-off date for age eligibility.  Use of a specific cut-off date gives notice to all parties involved in interscholastic activities and maintains equality of participant eligibility among schools.

An age limitation requirement: provides commonality among student participants and schools in interscholastic competition; inhibits “redshirting”; provides more opportunity for participation of younger and less experienced students; enhances the opportunity for more students to participate; promotes equality of competition; avoids over-emphasis on competition; and helps to diminish the inherent risk of injury associated with participation in interscholastic athletics.

The objective of the establishment of a maximum age for participation in athletic and scholastic competition is: to discourage students from delaying their education to gain maturity; to prevent over-zealous coaches from engaging in redshirting to gain a competitive advantage; and, to protect the safety of younger, smaller, less experienced athletes.  The term “red-shirting” means the practice of delaying a student’s academic pace and postponing his or her participation in order to permit him or her to gain maturity before beginning or during the period of eligibility for competitive activities.

The objective of discouraging students from delaying their education, is not based solely on delays associated with seeking a competitive activities advantage.  There is also an educational interest in encouraging parents to enroll their children in school at an appropriate age.  Children benefit from starting school at the traditional age; their education is advanced both academically and socially.  This rule encourages parents to enroll their children in school at an appropriate age even if it is the intent of the parents that their children merely participate, not excel, in Association activities. (Welter testimony; Exhibit R103)

5. There is one exception granted by the executive director of the OSAA to the age eligibility rule. This exception is stated in OSAA rule 8.9.3. To receive this exception,  a student must have a disability as established by a student’s Individualized Education Program Team and must also meet other criteria. (Welter testimony; Exhibit R103) 

6. The OSAA executive director may also grant exceptions to other rules if the executive director finds that enforcement of the rule would be an undue hardship upon the student. However, the executive director is specifically prohibited from granting an exception to the age eligibility rule for undue hardship. (Exhibit R103) 

7. On February 12, 2009, Daniel Baker and Jeff Gilbert requested an eligibility waiver from the OSAA on behalf of C. On February 24, 2009, Tom Welter, executive director of OSAA, denied the request finding that C did not qualify for an exception to the rule as a child with a disability under the Individuals with Disabilities Education Act (IDEA). (Exhibit R104 and R106 and Welter testimony)

8. On March 9, 2009, the OSAA Executive Board denied the waiver request of rule 8.9.3 (Age) for  C  . The board held that C   was ineligible to participate in OSAA activities for the 2008-2009 school year. (Exhibit R107)

9.  C was born June 29, 1989 and turned 19 years of age on June 29, 2008. (Exhibit R106)

10.  C first entered the 9th grade at RHS in September 2005, and has been continuously enrolled at RHS since then.  C is expected to graduate from RHS with his class in June 2009. (Exhibit R105 and R106)

11.  C had never attended high school prior to September 2005. The incarceration of his father and chemical dependency of his mother necessitated that he care for his younger siblings rather than go to school. At the age of 14 he was required to work to support his family.  C was physically, sexually and mentally abused prior to entering high school. He was thrown out of his home and forced to live on the streets. (Exhibit R105 and R113)

12. Prior to high school, C’s mother moved the family to Mississippi to live with his grandmother. This move was done to avoid child protective services.  C was unable to enroll in school in Mississippi because legal guardianship was not transferred to his grandmother.  C’s grandmother attempted to educate him at home but had not registered him in any recognized program. After C turned 16 the family moved back to Oregon. (Exhibit R105)

13. When  C enrolled at RHS in 2005, RHS determined that he did not have any academic credits and at the age of 16 assigned him to the freshman class. (R105 and Keller testimony)

14. During his time in high school  C has moved several times. At times he had to shower in a church and commute across town for 2.5 hours by mass transit to attend school. Also, at times he had nothing to eat and not much to wear. (Exhibit R105 and Keller testimony)

15. RHS determined that  C qualified as homeless under the McKinney-Vento Homeless Assistance Act. RHS provided  C with educational services and support services under the Act. (Gilbert testimony)

16. In November 2008,  C began living with Dan and Pat Baker who are retired administrators. Dan and Pat Baker serve as surrogate parents in  C’s life because  C is not able to live with either of his own parents or another relative. Dan Baker originally met  C through the drama program at RHS. (Baker testimony)

17. During high school  C participated in choir, track, drama, football and basketball. For the 2008-2009 school year,  C would like to participate in choir, solo music and track. (Bohart, Rispler and Gilbert testimony)

18.  C’s participation in interscholastic activities is a major contributing factor to keeping him in school and other successes that he has had in school. The activities have given him a “family” by exposing him to positive role models and team work.  C has also learned work ethic and leadership and goal setting skills from the activities. These skills have contributed to  C graduating with his class and his plan to attend college. (Keller, Bohart, Rispler, Baker and Gilbert testimony)

19.  C is an exceptional singer who if allowed to be judged through interscholastic activities would win competitions.  C had no formal training as a singer prior to high school. (Bohart testimony)

20. Male voices mature at different ages and the age of a student does not give a student an advantage in choir or as a solo singer. A singer’s voice is improved through formal training. Some students when they enter high school have had formal training.(Bohart testimony)

21. Participation in interscholastic activities gives students an advantage for college admission and scholarships. Choir and music competitions frequently expose students to college professors and other people with influence for college admission or scholarships. (Bohart testimony) 

22.  C has applied to George Fox University and Oregon State University and intends on pursuing a career in music. If  C does not receive a scholarship or other financial aid it is unclear how he will pay for college. (Baker and testimony)

23.  C’s last opportunity to participate in choir is May 9 and in track is May 12. (Gilbert testimony)

CONCLUSIONS OF LAW
OSAA violated federal law when it denied C the opportunity to participate in interscholastic activities in the 2008-2009 school year.

OPINION 


This case raises very difficult and complex legal and equity issues. Both the representatives of the OSAA and RHS should be commended for their thoughtful and thorough presentation of the issues in this case. There is no doubt that both the OSAA and RHS are dedicated to providing high quality interscholastic activities that provide many benefits to Oregon’s children.


In addition, C  should be applauded for having the courage to pursue this case. It is often very difficult to have your life be the subject of a legal proceeding.  C chose to pursue this case not just for his own benefit but also for the benefit of other homeless students. He has proven himself to be a true leader by taking this action.


Appellant alleges that OSAA's ineligibility determination violates state or federal law or administrative rules of the State Board of Education. He has the burden of proving the alleged violation by a preponderance of the evidence. See ORS 183.450(2) and (5); Harris v. SAIF, 292 Or 683, 690 (1982) (general rule regarding allocation of burden of proof is that the burden is on the proponent of the fact or position.); Cook v. Employment Div., 47 Or App 437 (1980) (in the absence of legislation adopting a different standard, the standard in administrative hearings is a preponderance of the evidence). Proof by a preponderance of the evidence means that the fact finder is persuaded that the facts asserted are more likely true than false. Riley Hill General Contractors v. Tandy Corp., 303 Or 390 (1989).  


The review of this matter is limited to “a review of OSAA’s decision (with an opportunity to present additional evidence), the sole focus of which is to determine whether the association violated state or federal laws or rules of the Department of Education. Jurisdiction is limited to the rule authorizing the proceedings, OAR 581-021-0035, and by general notions of deference granted voluntary associations’ determinations regarding violations of their rules. See Josephine Co. Sch. Dist. V. OSAA, 15 Or App 185, (1973); OSAA v. Stout, 71 Or App 405, 410-411 (1984).” In the Matter of Eligibility of G.M. to Participate in Interscholastic Activities, Case No. 581-021-0034-5.


Appellant raises issues under the McKinney-Vento Homeless Assistance Act (42 U.S.C. 11431 et seq.) (“The Act”). 

I. The McKinney-Vento Homeless Assistance Act applies to the OSAA.


The OSAA argues that it is not a state or local educational agency within the definitions provided under the McKinney-Vento Homeless Assistance Act. However, Oregon and federal courts have both ruled that the OSAA is generally considered to be a “state actor” for purposes of applicability of state and federal laws. See Bingham v. Oregon School Activities Ass’n, 37 F. Supp.2d 1189, 1192 (Oregon 1999)
 (holding that the Americans with Disabilities Act applies to the OSAA);  Josephine County School District v. OSAA, 15 Or. App. 185, 195, 515 P.2d 431, 436 (1973); Cooper v. OSAA, 52 Or. App. 425, 429-30, n. 6,

629 P.2d 386, 389 (1981) (holding that OSAA is an agent of its member schools and further reiterating that "administration of  high school athletics by OSAA [is] `state action' within the

meaning of the Fourteenth Amendment").


The OSAA receives its authority to act from the state of Oregon. See ORS 326.051 and ORS 339.430. In addition, school districts are members of the OSAA through authority granted to the school districts by state law.  ORS 332.072. 

Responsibility for OSAA student eligibility decisions is attributed to the member school districts by administrative rule. See OAR 581-021-0035(5). OSAA eligibility decisions are enforced by member school districts through policies and actions or are delegated by the member school districts to the OSAA. This intertwining of responsibilities makes the OSAA an agent of member school districts including the Reynolds School District.  This conclusion is consistent with conclusions of courts that have examined the relationship between the OSAA and member school districts. Courts have consistently found that the OSAA and other associations like the OSAA “are so intertwined with the state that their actions are considered state action.” See Bingham at 1191 quoting Clark v. Arizona Interscholastic Association, 695 F.2d 1126, 1128 (9th Cir. 1982).


Member school districts of the OSAA are subject to the provisions of the McKinney-Vento Homeless Assistance Act as local educational agencies. These school districts may not delegate away their responsibilities under this Act. The OSAA in adopting eligibility rules and other rules operates as an agent of these member school districts. In Bingham the court found that as an agent of the member school districts the OSAA “stands in the shoes of the schools.” Id. School districts may not remove themselves from the provisions of federal law by delegating administration of interscholastic activities to the OSAA.  

II. The OSAA violated the McKinney-Vento Homeless Assistance Act by not granting  C   a waiver of its eligibility rule.

A. The McKinney-Vento Homeless Assistance Act requires school districts to provide access to  interscholastic activities to homeless youth that is comparable to access given to other students.

The McKinney-Vento Homeless Assistance Act requires the Oregon Department of Education and school districts to eliminate barriers to school enrollment and retention for children and youth experiencing homelessness. 42 U.S.C. section 11432(g)(1)(I). In addition, the Department and school districts are required to adopt policies and practices to ensure that homeless children and youths are not stigmatized or segregated on the basis of their status as homeless. 42 U.S.C. section 11432(g)(1)(J)(i). Each homeless child or youth is to be provided educational and support services that are comparable to services offered to other students. 42 U.S.C. section 11432(g)(4). 


Allowing homeless children and youth to participate fully in educational and support services includes interscholastic activities. School enrollment is defined under the Act as attending school and participating fully in school activities. 42 U.S.C. section 11434(1)(A)(i). Consistent with this interpretation, Jeff Gilbert, the principal of RHS, testified that he believed that his responsibilities under the Act as a school administrator included ensuring that homeless children and youth have full access to interscholastic activities. This is also supported by the integral role that interscholastic activities play in the education of many students including  C. 

Interscholastic activities provide a variety of opportunities for students. These activities contribute to the success of many students in high school and college. This is certainly the case with  C. The activities that  C participated in were a major contributing factor to keeping him in school and other successes that he has had in school. The activities have given him a “family” by exposing him to positive role models and team work. This was particularly evident from the hearing when several people from RHS testified on behalf of  C. It is very clear from this testimony and level of commitment that  C through his participation in interscholastic activities has a “family” that supports him at RHS.  C has also learned work ethic and leadership and goal setting skills from the activities. These skills have contributed to  C graduating with his class and his plan to attend college.


In addition,  C has received formal training through his experience in choir. This training and his successes has led him to plan a career in music. It is also true that students who participate in interscholastic activities are more likely to be accepted into college and receive scholarships. These activities provide the student an audience with college decision makers. In addition, colleges during the admissions process often look at other factors such as a student’s participation in activities.

B.  C   qualifies as a homeless youth under the McKinney-Vento Homeless Assistance Act.


Although the Act applies to the OSAA and interscholastic activities, in order to address  C  ’s eligibility the next step in the analysis requires me to determine if  C specifically qualifies as a homeless youth under the Act. 

Under the Act a homeless child or youth is an individual who lacks a “fixed, regular, and adequate nighttime residence.” The Act goes on to give examples of this which include a child or youth who is “sharing housing of other persons due to loss of housing, economic hardship, or a similar reason.” 42 U.S.C.11434a(2)(A) and (B)(i).  C   meets this definition. At times during high school  C had to shower in churches and did not have a fixed residence. RHS correctly identified him as homeless when he first entered RHS in 2005.  C does not live with a parent or legal guardian. Since November,  C has lived with Dan and Pat Baker because of his situation.  There was no evidence presented during the hearing about how long this living situation would last. OSAA argues that because  C now lives with Dan and Pat Baker he is no longer homeless and the provisions of the Act do not apply to him. While it is clear that  C is in a much more stable home environment now than earlier in high school, he still fits one of the examples of homeless youth given in the Act.

However, even if this was not case, the Act also provides that if a youth is homeless at the beginning of an academic year then the youth continues to be entitled to an education in the school of origin for the remainder of the academic year, if the youth becomes permanently housed during an academic year. 42 U.S.C. 11432(g)(3)(A)(i)(II). It was not disputed that  C was homeless at the beginning of the 2008-2009 academic year and therefore was entitled to continue receiving educational services from RHS until the end of that year. These educational services include interscholastic activities.

C. The OSAA age eligibility rule as it applies to  C   violates the McKinney-Vento Homeless Assistance Act.


The next step in the analysis requires me to examine whether the OSAA should have granted  C a waiver of its eligibility rule in order to comply with the Act. 


OSAA Rule 8.3 on eligibility based on age has been in existence since 1918. The OSAA argues that the rule treats all children equally and should be applied to all children in the same manner. The rationale for the rule is stated as “to ensure equality of competition and opportunity.” The rule rationale is based on the concept that all children have an equal opportunity to enter high school at the same age and to receive the same training. However, this is not the case with children and youth who are homeless. These children and youth often do not have an opportunity to enter high school at the same time or to receive the same training. 

 C effectively did not have an opportunity to enter high school at the age of 13, 14 or 15. The circumstances that prevented him from doing so were beyond his control. These circumstances included homelessness, caring for his siblings, physical, sexual and mental abuse, and parental incarceration and chemical dependency.

OSAA also cites to other reasons for the age rule. These include risk of injury, student opportunities, competitive advantages and encouraging parents to enroll students at appropriate ages. Many of these arguments apply more persuasively to athletic activities than to nonathletic activities. In many of these activities, formal training, practice and participation give children a competitive advantage regardless of their age. 

However, even in athletic competitions it is not clear that the rational for the age rule is as persuasive today as it was in 1918. Although students enter high school at a variety of ages, the OSAA does not have a minimum age for participation in high school activities. And there was not evidence presented that it limits participation among different age groups or sizes of students.

Although it is within my authority to find that the entire age eligibility rule violates the Act, I have restricted this order only to the question of whether  C should have been granted a waiver of this rule because that was the relief requested on behalf of  C. In addition, this is also comparable to relief previously granted to children with disabilities.


The Act requires each homeless child or youth to be provided educational and support services that are comparable to services offered to other students in the school. 42 U.S.C. section 11432(g)(4). Just as in the case of granting waivers for children with disabilities, the consideration of granting a waiver for a homeless youth also requires a weighing of the rationale for the eligibility rule and the perceived harm in waiving the rule versus the benefits to the individual youth of waiving the rule. 

The rationale given by OSAA for the age rule does not apply to  C. There was not evidence presented that  C has a competitive advantage in any of his activities because of his age or size. There was also no evidence presented that his enrollment in high school was delayed for competitive advantage. Instead there was ample evidence presented of the benefits to  C if he is allowed to participate. In addition, there was testimony that  C was at-risk of not completing high school when he was denied eligibility. Any risk in allowing  C to participate is clearly outweighed by the responsibilities under the Act to provide educational services on an equitable basis to homeless children and youth and the benefits provided to  C by his participation in interscholastic activities.


The Act requires the OSAA to grant  C a waiver from the age eligibility rule so that he has comparable access to all school activities including interscholastic activities.   


 ORDER

Based on the Findings and Conclusions above:

IT IS HEREBY ORDERED that:

1. The Oregon School Activities Association (OSAA) violated federal law when it denied  C   the opportunity to participate in interscholastic activities in the 2008-2009 school year.

2. The OSAA and the Reynolds School District shall allow  C   to participate in interscholastic activities for the remainder of his time in high school.

______________________________________________

Ed Dennis, Deputy Superintendent of Public Instruction

NOTICE OF APPEAL RIGHTS

	APPEAL RIGHTS:  If you are dissatisfied with this Final Order you may, not later than sixty (60) days from the date of service of this Order, file a petition for review in the Oregon Court of Appeals for review of this case under ORS 183.482. The Department of Education cannot help you with an appeal to the Court of Appeals and you should seek legal advice. 

IF YOU DO NOT ASK FOR REVIEW BY THE COURT OF APPEALS WITHIN THE PROPER TIME LIMITS, YOU WILL LOSE YOUR RIGHT TO APPEAL FROM THIS ORDER.


Date of Service: May 7, 2009

� The Ninth Circuit set aside Bingham as moot. See Bingham v. Ediger and OSAA, 20 Fed. Appx. 720, 2001 Us. App. LEXIS 21802 (2001). However, the case is still persuasive in that the OSAA testified that it changed its eligibility rules based on the case.
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