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Introduction. 

DeAngelo Casto respectfully submits the following memorandum in support of his appeal of the Washington Interscholastic Activities Association’s District 8 Eligibility Committee’s denial of varsity eligibility.  November 20, 2007, the Eligibility Committee issued a letter ruling stating:

REDACTED

I. Summary Supporting Eligibility.

In summary, DeAngelo submits that new evidence and law that supports eligibility is present.  Subsequent to the November 20th hearing, the Spokane School District 81 McKinney-Vento liaison, Edith Sims, came forward and demonstrated that prior to the November 20th Eligibility hearing, she had independently determined that DeAngelo was a McKinney-Vento student, entitled to the federal rights provided by the McKinney-Vento Act.  The rights include being “enrolled” in Ferris and “fully participating” in varsity sports, in furtherance of federal policy.  The McKinney-Vento Act defines “enrollment” as “participating fully in school activities.”  42 U.S.C. §11434a(1).  Although the Eligibility Committee may not have known that DeAngelo was a McKinney-Vento student at the time of its November 20th decision, the Eligibility Committee and the Washington Interscholastic Activities Association have been on notice of DeAngelo’s federal rights since December 4, 2007.  On December 4th, the McKinney-Vento liaison wrote to both the District Eligibility Committee and the Washington Interscholastic Activities Association and provided express notice: 

As part of my duties as McKinney-Vento homeless liaison, it is my responsibility to both determine and identify who is homeless under the Act and ensure that homeless children have a full and equal opportunity to succeed in school.  As liaison, I have twice designated DeAngelo as homeless and am furthering my attempt to ensure that he has a full and equal opportunity to succeed in school. 

…

I feel that it is important to reiterate that both of my determinations that DeAngelo was ‘homeless’ (first in September 2006 and again in November 2007) were made in my capacity as homeless liaison based on my knowledge of prior history with the student and his current living situation and pursuant to the criteria set forth in the Act.  In both instances my determinations were independent of any athletic considerations or any knowledge on my part regarding athletics or the athletic eligibility process. 

…

However, the McKinney-Vento Act is clear that when a student, like DeAngelo Casto, is determined to be homeless by a designated McKinney-Vento liaison, that student is entitled to full participation in school activities, including participation in athletics.  The Act is also clear that it is the liaison with the authority and responsibility to decide if a student is homeless—not an activities association. 

Exhibit A to Appellant DeAngelo Casto’s Rule 19.10.0 Explanation of Specific Error(s) and Basis for Appeal.  (Emphasis added.) 


Moreover, the preemptive effect of the McKinney-Vento Act is in keeping with  and analogous to the Washington Interscholastic Activities Association’s Department of Social and Health Services exception in Rule 18.10.1:

18.10.1: The following students who are attending a member school shall be deemed to meet the residence rule requirement and transferring student rule requirments:

…

D.
A Student who is under commitment to the Department of Social and Health Services…

II. What is the McKinney-Vento Act? It Is A Federal Law That Preempts State Law.

The McKinney-Vento Homeless Assistance Act ( sometimes referred to as “The Act”) refers to subtitle VII-B of the Education for Homeless Children and Youths program codified as 42 U.S.C. §11431-11435.  The Act has existed for over 15 years and was most recently reauthorized in No Child Left Behind legislation.  It was enacted to “attract, engage, and retain homeless children …and unaccompanied youths in public school programs….”  Id. at §11433(d)(7).  In respect to preemption:  

Pre-emption may be either express or implied, and ‘is compelled whether Congress' command is explicitly stated in the statute's language or implicitly contained in its structure and purpose.’  
…

Even where Congress has not completely displaced state regulation in a specific area, state law is nullified to the extent that it actually conflicts with federal law.  Such a conflict arises when ‘compliance with both federal and state regulations is a physical impossibility,’ or, when state law ‘stands as an obstacle to the accomplishment and execution of the full purposes and objective of Congress’….

Fidelity Federal Sav. And Loan Ass’n. v. delaCusta, 458 U.S. 141, 152-3 (1982).  (Internal citations omitted and emphasis added.)  Here, the Washington Interscholastic Activities Association residency, transfer and/or family unit rules are in direct conflict with McKinney-Vento’s directive that unaccompanied or homeless youth have a federal right to full participation in school activities. 

III. Does McKinney-Vento Apply to the Washington Interscholastic Activities Association (WIAA)? Yes. 

As an entity intertwined with public school activities, the WIAA is bound by federal law.  Regulation or administration of varsity interscholastic sports activities has been determined by the Washington State Supreme Court to constitute state action, as it is intertwined with federal and state education funding.  Darrin v. Gould, 85 Wn.2d 859, 891, 540 P.2d 882 (1975).  

The interscholastic sports system controlled and supported by school membership and cooperation necessarily involving the use of public funds is state action ….

Id.  (Internal citations omitted.)  Additionally, local education agency is defined as:

(26)  LOCAL EDUCATIONAL AGENCY – 

(A)  IN GENERAL – The term local educational agency means a … public authority legally constituted within a state for either administrative control or direction of, or perform a service function for, … secondary schools in a city, county, township, school district, or other political subdivision of a state, or for a combination of school districts or counties ….

20 U.S.C. §9101(26)(A).  The District 8 Eligibility Committee and the Washington Interscholastic Activities Association fit the federal statutory definition.

IV. Definitions: Unaccompanied Youth, Homeless, Enrollment, And School Activities.


§11434a defines “unaccompanied youth” as “include[ing] a youth not in the physical custody of a parent or guardian.”  §11434a(6). 


The Act defines homelessness as follows:

(2) The term ‘homeless children and youths’-

(A) [I]ndividuals who lack a fixed, regular, and adequate nighttime residence…

(B) includes-

(i) children and youths who are sharing the housing of other persons due to loss of housing, economic hardship or a similar reason; are living in motels, hotels…due to lack of alternative adequate accommodations…

§11434(a)(2)(A) and (B).  “Fixed” is defined as “firm; not moveable” or “established; settled; or set.”  Webster’s New 20th Century Dictionary-Unabridged.  Id. at p.694 (1971).  “Regular” is defined as “usual, customary” or “consistent or habitual.”  Id. at p.1522.  “Adequate” is defined as “sufficient or suitable.”  Id. at p.23.  


Varsity athletics are school activities within the Act’s term “school activities.”  §11434a(1).  “Activity” is defined as “any specific action or pursuit; [such] as, outside activities.”  Webster’s New 20th Century Dictionary-Unabridged, p.20.  High school varsity basketball, for example, is a specific action or pursuit, notably regulated in Washington state as an “activity” by the “Washington Interscholastic Activities Association.” 


In summary, the Spokane School District 81 McKinney-Vento Liaison twice determined that DeAngelo was homeless, independent of any motive for or consideration of athletics.  DeAngelo also satisfies the “unaccompanied youth” definition which as shown below provides an additional basis for honoring his federal right to enrollment and full participation in school activities.  He neither lives at home nor has a guardian. 
V. Who Determines Whether McKinney-Vento Applies to a Student, Such as DeAngelo Casto? Edith Sims, the Statutory Liaison. 
Edith Sims is the Spokane School District 81 McKinney-Vento Liaison.  Her “duties” are set out in §11432(g)(6).  In sum, as the liaison she has the federal authority to determine whether a student is unaccompanied or homeless.  Specifically, “each local education agency liaison” has a duty to “ensure that” “homeless children and youths are identified by school personnel and through coordination activities with other entities and agencies.  §11432(g)(6)(A)(i).  “Each local education agency liaison” has a duty to “ensure that” “homeless children and youths enroll in, and have full and equal opportunity to succeed in schools of that local educational agency.”  §11432(g)(6)(A)(ii).  

VI. Does the McKinney-Vento Act Mandate That DeAngelo Casto Be Allowed to “Enroll” at Ferris? Yes. 

In sum, the Act instructs that as an unaccompanied youth or homeless youth, DeAngelo had a right to enroll in Ferris High School.  The Act instructs, that local education agencies “shall according to the child’s or youth’s best interest…enroll the child or youth in any public school that nonhomeless students who live in the attendance area in which the child or youth is actually living are eligible to attend.” §11432(g)(3)(A)(ii).  Additionally, with an unaccompanied student, the Liaison is required to consider the unaccompanied youth’s school of choice.  §11432(g)(3)(A)(iii).  Specifically, “[i]n determining the best interest of the child or youth under subparagraph (A), the local education agency shall…in the case of an unaccompanied youth ensure that the homeless liaison designated under paragraph (1)(j)(ii) assists in placement or enrollment decisions under this subparagraph, considers the views of such unaccompanied youth, and provides notice to such youth of the right to appeal under subparagraph (E).”  Id.  Once the unaccompanied or homeless youth selects a school, he must be immediately enrolled.  §11432(g)(3)(C)(i).  The Act specifically instructs, “[t]he school selected in accordance with this paragraph shall immediately enroll the homeless child or youth, even if the child or youth is unable to produce records normally required for enrollment, such as …proof of residency, or other documentation.”  Id.  Here, the McKinney-Vento Act mandates “enrollment.”  Enrollment includes “fully participating in school activities.”  Moreover, the Eligibility Committee found that it is in DeAngelo’s best interests to reside with the Rath Family. 

VII. Is There an Obligation to Eliminate Residency or Transfer Barriers to Full Participation in School Activities? Yes. 

The McKinney-Vento Act has several provisions that direct the elimination of barriers to full participation in school activities by unaccompanied and homeless students.  The residency, transfer and/or family unit rules constitute barriers.  The Act instructs that state and local education agencies’ plans “shall” demonstrate “that the State education agency and local educational agencies in the State have developed, and shall review and revise, policies to remove barriers to the enrollment and retention of homeless children and youths in schools in the State.”  §11432(g)(1)(I).  Further, “[e]ach State educational agency and local educational agency that receives assistance under this part shall review and revise any policies that may act as barriers to the enrollment of homeless children and youths in schools that are selected under paragraph (3).  §11432(g)(7)  

As shown, local education agency is defined as:

(26)  LOCAL EDUCATIONAL AGENCY – 

(A)  IN GENERAL – The term local educational agency means a … public authority legally constituted within a state for either administrative control or direction of, or perform a service function for, … secondary schools in a city, county, township, school district, or other political subdivision of a state, or for a combination of school districts or counties….

20 U.S.C. 9101(26)(A).  The District 8 Eligibility Committee and the Washington Interscholastic Activities Association fit the federal statutory definition.
VII. Who Has Jurisdiction to Decide Enrollment Disputes? Only The Liaison. 

Enrollment disputes are governed by §11432(g)(3)(E).  “If a dispute arises over school selection or enrollment in a school—the child or youth shall be immediately admitted to the school in which enrollment is sought, pending resolution of the dispute.”  §11432(g)(3)(E)(i).  “Each local education agency liaison” has a duty to “ensure that” “enrollment disputes are mediated in accordance with paragraph (3)(E).”  §11432(g)(6)(A)(vi). 
IX. Who Has Standing to Dispute an Enrollment Choice? Only A Parent, Guardian or In The Case of An Unaccompanied Youth, The Unaccompanied Youth. 

“[T]he parent or guardian of the child or youth shall be provided with written explanation of the school’s decision regarding school selection or enrollment, including the rights of the parent, guardian, or youth to appeal the decision.”  §11432(g)(3)(E)(ii).  

“[I]n the case of an unaccompanied youth the homeless liaison shall ensure that the youth is immediately enrolled in school pending resolution of the dispute.”  §11432(g)(3)(E)(iv).  

“[T]he child, youth, parent, or guardian shall be referred to the local education agency liaison designated under paragraph (1)(J)(ii), who shall carry out the dispute resolution process as described in paragraph (1)(C) as expeditiously as possible after receiving notice of the dispute.”  §11432(g)(3)(E)(iii).  There is no jurisdiction or provision for challenge or appeal of the decision by a state activities association or athletic eligibility committee.  

Conclusion. 


The evidence already submitted by the McKinney-Vento Liaison, Edith Sims, and the evidence offered in support of this appeal demonstrate that DeAngelo Casto has a federal statutory right to immediate participation in all school activities, including varsity basketball.  The continued denial of this right violates the federal statute.  Moreover, honoring DeAngelo’s federal right is consistent with the WIAA’s Rule 18.10.1 DSHS exception.  On this basis, as well as the hardship that was shown at the Eligibility Committee level and the evidence attendant to this appeal the WIAA is requested to immediately grant DeAngelo Casto full 2007/2008 eligibility.  While this appeal has focused on DeAngelo’s federal rights under McKinney-Vento Act at this stage of the administrative process, DeAngelo does not intend to waive and respectfully reserves all causes of action and remedies provided by other federal laws, including litigation costs and fees. 
Respectfully submitted this 17th day of December, 2007.
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