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MEMORANDUM

To:
NAEHCY

From:
Faegre & Benson LLP

Date:
January 15, 2009
Subject:
Unaccompanied Youth and Access to Medical Care

Faegre & Benson LLP is pleased to present its findings regarding recent case law addressing or interpreting statutes that permit minors to consent to their own medical care.  Searches of the electronic databases and annotations to state statutes revealed very little directly relevant case law.
  Courts have directly addressed the capacity of minors to consent to medical care, however, in three related areas of the law, namely (1) abortion; (2) emancipated minors; and (3) the mature minor doctrine.  These areas of the law and the recent cases through which they are addressed provide insight into the legal tensions surrounding the issue of minors’ ability to consent to their own medical care.  As such, they may be helpful in developing strategies to advocate for homeless minors’ ability to consent to their own health care.  

In addition to related case law, this memorandum summarizes recent news articles and publications that address the issue of minors’ ability to consent to their own medical care.   Attached is a survey of state laws related to minors’ legal right to consent to their own medical care.  While some states have specific provisions for minors to consent to their own medical care, others either have no provisions at all or only recognize the consent of an emancipated minor.  In those cases, the relevant statutes governing emancipation are provided.   

We would like to thank you for the opportunity to participate in this important project for NAEHCY, and we look forward to working with you on additional projects.
I.  
Case Law Generally Addressing Minors’ Ability to

Consent to Medical Care

A.
Abortion

Laws providing for a minor’s right to seek an abortion can be readily distinguished from laws granting minors access to routine medical care as the nature of the medical service sought is filled with unique and hotly-contested policy issues.  There are, however, many common issues.  Most state laws provide an opportunity for a minor seeking an abortion to display the level of maturity required to understand the nature of the procedure sought.  Additionally, most laws also provide an opportunity for the minor to show that the procedure is in the minor’s best interest.  Perhaps most importantly, the case law surrounding statutes permitting a minor to seek an a abortion provide insight into a court’s analysis of the distinctions between minors and adults regarding their ability to consent to medical care.  As such, an understanding of the law surrounding minors’ rights vis-à-vis abortion can be useful when developing a strategy to advocate for homeless minors’ greater access to medical care.    

The Supreme Court in Planned Parenthood v. Danforth, 428 U.S. 52 (1976) determined that a female minor has a constitutional right to chose to have an abortion.  States, however, can limit that right by requiring some amount of parental involvement so long as the statute provides an alternative to parental involvement in the form of a judicial by-pass.  See id. at 75; Bellotti v. Baird, 443 U.S. 622, 640–42 (1979).  In Bellotti, the Supreme Court outlined a four-part test that is commonly employed to assess the validity of state statutes that require a form of parental involvement—usually in the form of notification or consent but not an absolute veto power—in the minor woman’s right to choose to have an abortion.  The four-part Bellotti test as cited in Ohio v. Akron Ctr. for Reproductive Health, 497 U.S. 502, 512–13 (U.S. 1990) is as follows:

· First, the procedure must allow the minor to show that she possesses the maturity and information to make her abortion decision, in consultation with her physician, without regard to her parents’ wishes. 

· Second, the procedure must allow the minor to show that, even if she cannot make the abortion decision by herself, “the desired abortion would be in her best interests.”  

· Third, the procedure must insure the minor’s anonymity. 

· Fourth, the courts must conduct a bypass procedure with expedition to allow the minor an effective opportunity to obtain the abortion.

Justice Powell in Bellotti v. Baird, 443 U.S. 622 (1979) noted the arbitrariness of many state statutes that grant rights based on a particular characteristic by stating:  

The nature of both the state’s interest in fostering parental authority and the problem of determining ‘maturity’ makes clear why the state generally may resort to objective, though inevitably arbitrary, criteria such as age limits, marital status, or membership in the Armed Forces for lifting some or all of the legal disabilities of minority. Not only is it difficult to define, let alone determine, maturity, but also the fact that a minor may be very much an adult in some respects does not mean that his or her need and opportunity for growth under parental guidance and discipline have ended. As discussed in the text, however, the peculiar nature of the abortion decision requires the opportunity for case-by-case evaluations of the maturity of pregnant minors. 

Id. at 644 n.23. 

The 10th Circuit Court of Appeals also noted the difficulty in determining when rights to seek medical care come into being.  Under Colorado law it was a class 1 misdemeanor to perform an abortion on an unemancipated minor until at least 48 hours after written notice was given to the minor’s parents.  This provision was struck down as it did not provide a health exception.  In striking down the provision, the court, quoting the Danforth decision, stated “constitutional rights do not mature and come into being magically only when one attains the state defined age of majority.  Minors, as well as adults, are protected by the Constitution and possess constitutional rights.”  Planned Parenthood v. Owen, 287 F.3d 910, 918 (10th Cir. 2002).

In finding a two-parent consent law unconstitutional, the Massachusetts Supreme Court noted a difference in minors’ maturity versus an adult’s maturity. Planned Parenthood of Mass. v. Attorney General, 677 N.E.2d 101 (Mass 1997).  The court stated: “immaturity, inexperience, and lack of judgment may sometimes impair [minors’] ability to exercise their rights wisely.”  Planned Parenthood of Mass., 667 N.E.2d at 105 (citing Hodgson v. Minnesota, 497 U.S. 417 (1990)).  The court continued to highlight the differences between adults and minors by stating: 

A pregnant minor does not have the same freedom to act concerning an abortion as a pregnant adult. For years, the Commonwealth has had numerous laws protecting minors by limiting their rights in ways not applicable to adults.  The Commonwealth’s traditional concern for the welfare of minors justifies the requirement that a pregnant unmarried minor (and not others) obtain parental consent or a judicial determination either that the minor has made a mature decision or that an abortion is in the minor’s best interests. The record does not show that this traditional concern is unwarranted in the case of an unmarried minor contemplating having an abortion or that the operation of § 12S fails to reflect this concern in a beneficial way. Id. at 594–595.  

The court then identified the following areas of the law in which minors were not afforded the same rights as adults: operating a motor vehicle, purchasing tobacco products, alcohol, or firearms, requiring consent to marry, and inability to serve on a jury.  Id. at 595 n.8.

In Hodgson v. Minnesota, 497 U.S. 417 (U.S. 1990), the U.S. Supreme Court found that a two-parent notification system without a judicial bypass was unconstitutional and five members of the court (in different opinions) found that a two-parent notification system with a judicial bypass was constitutional.  The opinion of Justice Stevens discussed balancing the interests of the states and the parents.  This opinion is relevant in that it focuses on the tension between the state’s interest in the well-being of its minor citizens and parents’ interests in raising and educating their children.  Justice Stevens noted three key and often conflicting interests: 

1. “The State has a strong and legitimate interest in the welfare of its young citizens, whose immaturity, inexperience, and lack of judgment may sometimes impair their ability to exercise their rights wisely. That interest justifies a state-imposed requirement that the minor notify and consult with a parent before terminating her pregnancy.” 

2. “Parents have an interest in controlling their children’s education and upbringing, and a natural parent’s stake in the relationship with a child may rise to the level of a protected liberty interest if the parent has demonstrated his or her commitment by assuming personal, financial, or custodial responsibility for the child.” 

3. “The family has a privacy interest in its children’s upbringing and education which is constitutionally protected against undue state interference. When government intrudes on the family’s choices, the governmental interests advanced and the extent to which they are served by the challenged regulation must be carefully examined.” Id.  

As discussed further below, an advocacy strategy that focuses on the characteristic of the minor seeking the medical treatment (i.e., one that is limited to minors living apart from their parents or emancipated minors as opposed to one that focuses on the type of treatment sought which would encompass all minors) will avoid the conflict between these competing interests.  

B. 
Emancipated Minors 

One potential area of advocacy which will lead to greater access for homeless minors to routine medical care, is the liberalization of states’ emancipation statutes.  While the current processes and procedures for emancipation may be beyond the scope of what a typical homeless minor would be willing to undertake, streamlining the process may offer another avenue for homeless minors to gain the legal freedom to consent to their own medical care.    

Many states will lift legal restrictions regarding consent to medical care placed on minors when a minor is determined to be emancipated.  Generally, emancipation is the product of action (or inaction) on the part of the parents.  See 59 Am. Jur. 2d, Parent and Child § 79 (“As the term ‘emancipation’ is generally used, however, it refers to emancipation by the parent before the child reaches the age of majority, and is concerned more with the extinguishment of parental rights and duties than with the removal of the disabilities of infancy. Thus understood, it is a product primarily of some act or omission of the parent, and cannot be accomplished by an act of the child alone.  When a child needs care, custody, and maintenance, the child is not emancipated, and the parental duty to support continues.”); see also, Holly v. Maryland Auto Ins. Fund, 349 A.2d 670, 675 (Md. Ct. App. 1975) (The court determined that emancipation “may not be achieved by the voluntary action of the child but may result (a) from abandonment or mistreatment by the parent or (b) from a voluntary relinquishment of parental rights.”).

Some states have emancipation provisions that allow for emancipation based on a sufficient showing of factors largely independent of parental action.  See, e.g., N.C. Gen. Stat. § 7B-3504. (“Considerations for emancipation: In determining the best interests of the petitioner and the need for emancipation, the court shall review the following considerations: (1) The parental need for the earnings of the petitioner; (2) The petitioner's ability to function as an adult; (3) The petitioner's need to contract as an adult or to marry; (4) The employment status of the petitioner and the stability of the petitioner's living arrangements; (5) The extent of family discord which may threaten reconciliation of the petitioner with the petitioner's family; (6) The petitioner's rejection of parental supervision or support; and (7) The quality of parental supervision or support.)  

Emancipation and the associated legal benefits can be difficult where states have no provisions to emancipate minors.  It is possible that courts will decline to consider the issue even if the minor is represented by a guardian ad litem.  In the Matter of S.L., A minor Child v. A and Sh. L., 735 A.2d 433 (1999).  In cases in which courts have addressed emancipation, the following factors were considered: 

· Whether the minor has graduated from high school; 

· Whether one or both parents maintains the minor is not emancipated (most frequently employed when the emancipation decision will affect alimony or child support payments); and

· Whether the minor has indicated a willingness to accept responsibility for herself. Id.  

Other issues to consider in drafting emancipation statues include the limits (if any) of the emancipation, the nature of parental responsibility after emancipation, and whether the emancipation is irrevocable.  Id. 

C.
The Mature Minor Doctrine

The mature minor doctrine provides an exception to the general rule requiring parental consent for the medical treatment of minors.  The Supreme Court of Tennessee held, in Cardwell v. Bechtol, 724 S.W.2d 739 (Tenn. 1987), that a mature minor could consent to medical procedures based on the common law of that state.  The Cardwell court noted that the level of maturity of the minor was central to the minor’s capacity to consent to medical treatment.  The Court stated that “[w]hether a minor has the capacity to consent to medical treatment depends upon the age, ability, experience, education, training, and degree of maturity or judgment obtained by the minor, as well as upon the conduct and demeanor of the minor at the time of the incident involved.  Moreover, the totality of circumstances, the nature of the treatment and its risks or probable consequences, and the minor’s ability to appreciate the risks and consequences are to be considered.” Id. 748.  The mature minor doctrine employed by the Court in the Cardwell case recognizes a flexibly-applied, case-by-case approach to minor consent.  Id. at 744–55. (noting that “recognition that minors achieve varying degrees of maturity and responsibility (capacity) has been part of the common law for well over a century”). 

In a Kansas case, Younts v. St. Francis Sch. of Nursing, 205 Kan. 292 (1970), a 17-year-old received minor emergency surgery after having the tip of her finger pinched off while at the hospital.  The minor’s mother was being treated at the hospital when the incident happened.  The mother was semi-conscious as a result of the anesthesia and the minor’s father was “hundreds of miles away.”  The minor gave consent as did the family physician.  The mother, on behalf of the child, sued the hospital for performing the surgery without informed consent.  The court found that informed consent was given.  In so finding, the court relied on the minor’s age (nearly that of majority) and the fact that she was intelligent and capable and she did not object to the surgery at any time.  Id. at 295.  Like Tennessee’s approach to the mature minor doctrine, Kansas recognizes the requirement to carefully review the facts of each case.  This would suggest that most of the decision making would rest on the treating physician and her assessment of the minor’s capacity to understand and consent to the particular medical procedure.

The Supreme Court of West Virginia also addressed the mature minor doctrine in Belcher v. Charleston Area Medical Center, 188 W. Va. 105 (W. Va. 1992).  They Court acknowledged the fact-specific nature of the mature minor doctrine when it quoted Fay A. Rozovsky’s statement from Consent to Treatment § 5.2 (2d ed. 1990): “Children today are more ‘streetwise and knowledgeable than children were even a few decades ago.  Some children of very tender years exposed to continuous types of care are able to give or refuse consent.  They may be far more skilled at discussing the pros and cons, the risks and benefits of bone marrow transplants or chemotherapy than a first-year medical student.  However, there are also teenagers and young adults who lack the maturity to understand the risks of pregnancy from casual sex and the importance of contraception.”

II. 
Summary of Recent New Articles Addressing

Minor Consent to Medical Care

In a recently published article, Dr. Daniel Moloney expressed concern over liberalizing minor consent laws.  Dr. Moloney stated that the “moral values of ordinary people are often replaced by those of a health care establishment composed of government bureaucrats.” Daniel Patrick Moloney, Reforming Health Care to Protect Parents’ Rights, Backgrounder No. 2181 at 1 (Sept. 15, 2008). Similar concerns were raised in a Portland Press Herald (Maine) article that considered Maine’s laws regarding access to reproductive and mental health services without parental consent.  Opponents of the law noted that “the law infringes on parents’ rights to control their children’s upbringing, especially regarding what they consider appropriate values and behaviors.”  Kelley Bouchard, King Debate Prompts Focus on Consent, Portland Herald Press (Nov. 4th, 2007).  The concerns expressed by Dr. Moloney and opponents of Maine’s law can be avoided by advocating for legislation that is focused on the characteristics of the minor seeking medical treatment as opposed to legislation that focuses on the characteristic of the medical treatment sought.  While there may be some advantage to advocating for types of medical treatment that are more frequently sought by homeless minors, doing so may encounter resistance from parents of minors who wish to retain control over their decision making.  Alternatively, advocating for greater access for homeless minors may nullify concerns of those parents.  

Another side effect of liberal minor access laws is highlighted by a faith-healing incident in Oregon.  The relationship between the rights of minors to consent to medical care and their rights to decline medical care was criticized when a 16-year-old boy died from a treatable infection.  The boy and his parents chose to refuse medical treatment and instead relied on their faith to heal the infection.  The article noted that the “case is complicated by a 1971 law that gave children . . . the right to seek medical care independent of their parents.  Some say that [the law implicitly] grants the right to refuse medical care.” Associated Press, Ore. Lawmakers to Examine Parenting, faith healing, available at http://www.katu.com/news/20617509.html (last visited Jan. 5, 2009) Advocates of increased minor access to medical treatment should remain mindful of these concerns.  

An article in Medical Economics seeks to inform physicians of the varying state laws on minor consent to medical care.  The article identifies a New Jersey physician who maintains a “no consent, no examination” policy.  See Gail Garfinkel Weiss, Reduce Liability Risk when Treating . . . Young Patients, Medical Economics Vol. 85 No. 3 at 22 (Feb 1, 2008). While New Jersey has relatively strict laws on parental consent, such a “no consent, no examination” policy would likely be held as overbroad because it fails to account for the few situations in which a minor can consent for their own medical care.  By educating physicians that maintain policies similar to those of the New Jersey physician, homeless youth advocates may ensure greater access to medical treatment by homeless youth.  In states with liberal access laws, ensuring physicians are properly educated on the minor consent laws could have an impact.

III. 
Conclusion

Advocating on a national level for greater access to medical treatment for homeless minors will be challenging because of the numerous intersecting policy issues discussed above and the varying degrees to which states have addressed the issue.  A strategy that focuses on the characteristics of the individual seeking the medical treatment as opposed to the type of treatment sought may eliminate many of the policy concerns.  Additionally, advocating specifically for homeless minors may avoid issues related to parental rights regarding the care and upbringing of their children.  
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State-by-State Review regarding Ability of Minors to Consent to Medical Care

	State
	Statutes Related to Minors’ Ability to

Consent to Medical Care
	Statutes Related to Emancipation
	Associated Case Law

	Alabama
	Ala. Code § 26-13-5 Emancipated Minors have access to medical care equivalent to one of the age of majority
	Emancipated Minor: Ala. Code § 26-13-1

Parents of minor file a petition for emancipation or minor is abandoned by parents for over one year 
	A college student who worked 30-35 hours per week was not emancipated, as he lived with his mother and did not pay either parent for his room, board, clothing, vehicle, or gasoline. Miller v. Miller, 866 So. 2d 1150, 2003 Ala. Civ. App. LEXIS 438 (Civ. App. 2003).

	Alaska
	Alaska Stat. § 09.55.590

A minor living apart from his or her parents and who is managing his or her own financial affairs may give consent for medical or dental services
	
	

	Arizona
	A.R.S. § 44-132: 

Any emancipated minor, any minor who has contracted a lawful marriage or any homeless minor may give consent to the furnishing of hospital, medical and surgical care to such minor, and such consent shall not be subject to disaffirmance because of minority. The consent of the parent, or parents, of such a person is not necessary in order to authorize hospital, medical and surgical care.


	
	

	Arkansas
	A.C.A. § 20-9-602(7): 

Any one of the following persons is authorized and empowered to consent, either orally or otherwise, to any surgical or medical treatment or procedure not prohibited by law which may be suggested, recommended, prescribed, or directed by a licensed physician:  Any unemancipated minor of sufficient intelligence to understand and appreciate the consequences of the proposed surgical or medical treatment or procedures, for himself or herself;


	
	

	California
	Cal Fam Code § 6922 Consent by minor 15 or older living separately

(a) A minor may consent to the minor's medical care or dental care if all of the following conditions are satisfied:

 (1) The minor is 15 years of age or older.

 (2) The minor is living separate and apart from the minor's parents or guardian, whether with or without the consent of a parent or guardian and regardless of the duration of the separate residence.

 (3) The minor is managing the minor's own financial affairs, regardless of the source of the minor's income.

 (c) A physician and surgeon or dentist may, with or without the consent of the minor patient, advise the minor's parent or guardian of the treatment given or needed if the physician and surgeon or dentist has reason to know, on the basis of the information given by the minor, the whereabouts of the parent or guardian.
	
	

	Colorado
	Colo. Rev. Stat. 13-22-103

a minor eighteen years of age or older, or a minor fifteen years of age or older who is living separate and apart from his or her parent, parents, or legal guardian, with or without the consent of his or her parent, parents, or legal guardian, and is managing his or her own financial affairs, regardless of the source of his or her income, or any minor who has contracted a lawful marriage may give consent to organ or tissue donation or the furnishing of hospital, medical, dental, emergency health, and surgical care to himself or herself.


	
	

	Connecticut
	Emancipated minors may consent to medical care.  No general provision for minors living apart.  
	
	A decree of emancipation has the following effects, inter alia: the minor may consent to medical care "without parental consent, knowledge or liability; [and] the parents shall be relieved of all obligation to support the minor[.]" Conn. Gen. Stat. § 46b-150d(a) and (m). Indeed the Connecticut statutes on emancipation provide for a nearly complete declaration of legal adulthood if the grounds for emancipation are found to exist. 

St. Mary's Hosp. v. Spring, 2002 Conn. Super. LEXIS 2930, 5-6 (Conn. Super. Ct. Sept. 12, 2002)



	Delaware
	No provision for minor consent for medical treatment


	
	

	District of Columbia
	No specific provision for minor consent for medical treatment 
	D.C. Mun. Reg. tit. 22 § 699.1

Emancipated minors may consent to medical treatment.  Emancipated minor is defined as: residing apart from his or her parents and managing his or her own affairs.


	

	Florida
	No provision for minor consent for medical treatment


	
	

	Georgia
	No provision for minor consent to medical treatment.
	Emancipated minors may consent:

Ga. Code. Ann. § 19-7-1

(b) Parental power shall be lost by:

   (3) Failure to provide necessaries for the child or abandonment of the child;


	

	Hawaii
	No provision for minor or emancipated minors to consent to routine medical treatment
	
	

	Idaho
	No provision for minor or emancipated minors to consent to routine medical treatment
	
	

	Illinois
	§ 410 ILCS 210/1.  Consent by minor 

   Sec. 1. Consent by minor. The consent to the performance of a medical or surgical procedure by a physician licensed to practice medicine and surgery, an advanced practice nurse who has a written collaborative agreement with a collaborating physician that authorizes provision of services for minors, or a physician assistant who has been delegated authority to provide services for minors executed by a married person who is a minor, by a parent who is a minor, by a pregnant woman who is a minor, or by any person 18 years of age or older, is not voidable because of such minority, and, for such purpose, a married person who is a minor, a parent who is a minor, a pregnant woman who is a minor, or any person 18 years of age or older, is deemed to have the same legal capacity to act and has the same powers and obligations as has a person of legal age.

410 ILCS 210/1.
	§ 750 ILCS 30/3-2.5.  Homeless minor 

   Sec. 3-2.5. Homeless minor. "Homeless minor" means a person at least 16 years of age but less than 18 years of age who lacks a regular, fixed, and adequate place to live and who desires to participate in a youth transitional housing program. The term includes, but is not limited to, a minor who is sharing the dwelling of another or living in a temporary shelter or who is unable or unwilling to return to the residence of a parent. 

750 ILCS 30/3-2.5

Sec. 3-2. Mature minor. "Mature minor" means a person 16 years of age or over and under the age of 18 years who has demonstrated the ability and capacity to manage his own affairs and to live wholly or partially independent of his parents or guardian.

750 ILCS 30/3-2
	This Act [410-210/1], when read together in a complementary fashion with the Emancipation of Mature Minors Act (750 ILCS 30/1 et seq.), indicates that the legislature did not intend that there be an absolute 18 year old age barrier prohibiting minors from consenting to medical treatment. 

People v. E.G., 549 N.E.2d 322 (Ill. 1989).

	Indiana
	Burns Ind. Code Ann. § 16-36-1-3 

(a) Except as provided in subsections (b) and (c), unless incapable of consenting under section 4 [IC 16-36-1-4] of this chapter, an individual may consent to the individual's own health care if the individual is:

   (2) A minor and:

      (B) Is:

         (i) At least fourteen (14) years of age;

         (ii) Not dependent on a parent for support;

         (iii) Living apart from the minor's parents or from an individual in loco parentis; and

         (iv) Managing the minor's own affairs;

      
	
	

	Iowa
	No provision for minor or emancipated minors to consent to routine medical treatment
	
	

	Kansas
	Kan. Stat. Ann. § 38-123b  Consent by minor 16 or over to hospital, medical or surgical treatment or procedures.

    Notwithstanding any other provision of the law, any minor sixteen (16) years of age or over, where no parent or guardian is immediately available, may give consent to the performance and furnishing of hospital, medical or surgical treatment or procedures and such consent shall not be subject to disaffirmance because of minority. The consent of a parent or guardian of such a minor shall not be necessary in order to authorize the proposed hospital, medical or surgical treatment or procedures.



	92 Op. Att’y Gen. 71 (Kan. 1992): recognizes the mature minor doctrine and permits mature minors to give consent for medical and surgical services.
	

	Kentucky
	Ky. Rev. Stat. § 214.185:  Diagnosis and treatment of disease, addictions, or other conditions of minor.

(5) The consent of a minor who represents that he may give effective consent for the purpose of receiving medical, dental, or other health services but who may not in fact do so, shall be deemed effective without the consent of the minor's parent or legal guardian, if the person rendering the service relied in good faith upon the representations of the minor.


	
	

	Louisiana
	La. R.S. 40:1095 § 40:1095. Medical treatment 

   A. (1) Consent to the provision of medical or surgical care or services by a hospital or public clinic, or to the performance of medical or surgical care or services by a physician, licensed to practice medicine in this state, when executed by a minor who is or believes himself to be afflicted with an illness or disease, shall be valid and binding as if the minor had achieved his majority. Any such consent shall not be subject to a later disaffirmance by reason of his minority.


	
	

	Maine
	22 Me. Rev. Stat. § 1503:


   A minor may give consent to all medical, mental, dental and other health counseling and services if the minor:
 
   1. LIVING SEPARATELY; INDEPENDENT OF PARENTAL SUPPORT. Has been living separately from parents or legal guardians for at least 60 days and is independent of parental support;
 


	
	

	Maryland
	Md. HEALTH-GENERAL Code Ann. § 20-102 (c) 

Consent for specific treatment. -- A minor has the same capacity as an adult to consent to:

   (1) Treatment for or advice about drug abuse;

   (2) Treatment for or advice about alcoholism;

   (3) Treatment for or advice about venereal disease;

   (4) Treatment for or advice about pregnancy;

   (5) Treatment for or advice about contraception other than sterilization;

   (6) Physical examination and treatment of injuries from an alleged rape or sexual offense;

   (7) Physical examination to obtain evidence of an alleged rape or sexual offense; and

   (8) Initial medical screening and physical examination on and after admission of the minor into a detention center.


	Md. HEALTH-GENERAL Code Ann. § 20-102

MINOR IS EMANCIPATED WITH RESPECT TO MEDICAL TREATMENT. --Under the conditions of this section, a minor, having the same capacity to consent as an adult, is emancipated from the control of the parents with respect to medical treatment within the contemplation of this section. In re Smith, 16 Md. App. 209, 295 A.2d 238 (1972).


	

	Massachusetts
	Mass. Gen. Law ch. 112, § 12F 

Any minor may give consent to his medical or dental care at the time such care is sought if 

(v) he is living separate and apart from his parent or legal guardian, and is managing his own financial affairs


	
	

	Michigan
	No provision for minor or emancipated minors to consent to routine medical treatment


	
	

	Minnesota
	Minn. Stat. § 144.341 LIVING APART FROM PARENTS AND MANAGING FINANCIAL AFFAIRS

Notwithstanding any other provision of law, any minor who is living separate and apart from parents or legal guardian, whether with or without the consent of a parent or guardian and regardless of the duration of such separate residence, and who is managing personal financial affairs, regardless of the source or extent of the minor's income, may give effective consent to personal medical, dental, mental and other health services, and the consent of no other person is required.


	
	

	Mississippi
	No provision for minor or emancipated minors to consent to routine medical treatment


	
	

	Missouri
	No provision for minor or emancipated minors to consent to routine medical treatment


	
	

	Montana
	Mont. Code Ann. § 41-1-402 Validity of consent of minor for health services.


The consent to the provision of health services and to control access to protected health care information by a health care facility or to the performance of health services by a health professional may be given by a minor who professes or is found to meet any of the following descriptions:

(b)  a minor who professes to be or is found to be separated from the minor's parent, parents, or legal guardian for whatever reason and is providing self-support by whatever means;

	
	

	Nebraska
	No provision for minor or emancipated minors to consent to routine medical treatment


	
	

	Nevada
	Nev. Rev. Stat. Ann. § 129  Consent for examination and treatment.

  1. Except as otherwise provided in NRS 450B.525, a minor may give consent for the services provided in subsection 2 for himself or for his child, if he is:

   (a) Living apart from his parents or legal guardian, with or without the consent of the parent, parents or legal guardian, and has so lived for a period of at least 4 months;


	
	

	New Hampshire
	No provision for minor or emancipated minors to consent to routine medical treatment


	
	

	New Jersey
	No provision for minor or emancipated minors to consent to routine medical treatment


	
	

	New Mexico
	No specific provision for minor living apart from parents.  Emancipated minors may consent to their own medical care.
	D. "emancipated minor" means a person between the ages of sixteen and eighteen who has been married, who is on active duty in the armed forces or who has been declared by court order to be emancipated;

N.M. Stat. Ann. § 24-7A-1
	

	New York
	No provision for minor or emancipated minors to consent to routine medical treatment


	
	

	North Carolina
	No specific provision for minor living apart from parents.  Emancipated minors may consent to their own medical care.
	N.C. Gen. Stat. § 7B-3504: Considerations for emancipation 

   In determining the best interests of the petitioner and the need for emancipation, the court shall review the following considerations:

   (1) The parental need for the earnings of the petitioner;

   (2) The petitioner's ability to function as an adult;

   (3) The petitioner's need to contract as an adult or to marry;

   (4) The employment status of the petitioner and the stability of the petitioner's living arrangements;

   (5) The extent of family discord which may threaten reconciliation of the petitioner with the petitioner's family;

   (6) The petitioner's rejection of parental supervision or support; and

   (7) The quality of parental supervision or support.


	

	North Dakota
	No provision for minor or emancipated minors to consent to routine medical treatment


	
	

	Ohio
	No provision for minor or emancipated minors to consent to routine medical treatment


	
	

	Oklahoma
	63 Okl. St. § 2602

Notwithstanding any other provision of law, the following minors may consent to have services provided by health professionals in the following cases: 

   1. Any minor who is married, has a dependent child or is emancipated;

   2. Any minor who is separated from his parents or legal guardian for whatever reason and is not supported by his parents or guardian;


	
	

	Oregon
	Or. Rev. Stat. § 109.640: Right to medical or dental treatment without parental consent; provision of birth control information and services to any person.

   Any physician or nurse practitioner may provide birth control information and services to any person without regard to the age of the person. A minor 15 years of age or older may give consent to hospital care, medical or surgical diagnosis or treatment by a physician licensed by the Oregon Medical Board, and dental or surgical diagnosis or treatment by a dentist licensed by the Oregon Board of Dentistry, without the consent of a parent or guardian, except as may be provided by ORS 109.660. A minor 15 years of age or older may give consent to diagnosis and treatment by a nurse practitioner who is licensed by the Oregon State Board of Nursing under ORS 678.375 and who is acting within the scope of practice for a nurse practitioner, without the consent of a parent or guardian of the minor.


	
	

	Pennsylvania
	No provision for minor or emancipated minors to consent to routine medical treatment


	
	

	Rhode Island
	No provision for minor or emancipated minors to consent to routine medical treatment


	
	

	South Carolina
	S.C. Code Ann. § 20-7-290: Certain health services may be rendered to minor of any age without consent of parent or guardian.

   Health services of any kind may be rendered to minors of any age without the consent of a parent or legal guardian when, in the judgment of a person authorized by law to render a particular health service, such services are deemed necessary unless such involves an operation which shall be performed only if such is essential to the health or life of such child in the opinion of the performing physician and a consultant physician if one is available.


	
	

	South Dakota
	No provision for minors to consent to routine medical treatment


	S.D. Codified Laws § 25-5-25: Purposes for which emancipated minor is considered over the age of majority 

   An emancipated minor shall be considered as being over the age of majority for the following purposes:

   (1) For the purpose of consenting to medical, chiropractic, optometric, dental or psychiatric care, without parental consent, knowledge or liability;

S.D. Codified Laws § 25-5-26:  Petition for declaration of emancipation 

   A minor may petition the circuit court of the county in which he resides for a declaration of emancipation. The petition shall be verified and shall set forth with specificity all of the following:

   (1) That he is at least sixteen years of age;

   (2) That he willingly lives separate and apart from his parents or guardian with the consent or acquiescence of his parents or guardian;

   (3) That he is managing his own financial affairs;

   (4) That the source of his income is not derived from any activity declared to be a crime by the laws of the State of South Dakota or the laws of the United States.


	

	Tennessee
	No provision for minor or emancipated minors to consent to routine medical treatment


	
	

	Texas
	Tex. Fam. Code § 32.003:  Consent to Treatment by Child 

   (a) A child may consent to medical, dental, psychological, and surgical treatment for the child by a licensed physician or dentist if the child:

   (2) is:

      (A) 16 years of age or older and resides separate and apart from the child's parents, managing conservator, or guardian, with or without the consent of the parents, managing conservator, or guardian and regardless of the duration of the residence; and

      (B) managing the child's own financial affairs, regardless of the source of the income;


	
	

	Utah
	No provision for minor or emancipated minors to consent to routine medical treatment


	
	

	Vermont
	No provision for minors to consent to routine medical treatment


	12 V.S.A. § 7151 

(b) In order to become an emancipated minor by court order under this chapter, a minor at the time of the order must be a person who:

   (1) is 16 years of age or older but under the age of majority;

   (2) has lived separate and apart from his or her parents, custodian, or legal guardian for three months or longer;

   (3) is managing his or her own financial affairs;

   (4) has demonstrated the ability to be self-sufficient in his or her financial and personal affairs, including proof of employment or his or her other means of support. "Other means of support" does not include general assistance or Aid to Needy Families with Children, or relying on the financial resources of another person who is receiving such assistance or aid;

   (5) holds a high school diploma or its equivalent or is earning passing grades in an educational program approved by the court and directed towards the earning of a high school diploma or its equivalent;

   (6) is not under a legal guardianship or in the custody or guardianship of the commissioner of social and rehabilitation services;

   (7) is not under the supervision or in the custody of the commissioner of corrections.


	

	Virginia
	No provision for minors to consent to routine medical treatment.  Emancipated minors may consent to medical care.


	Va. Code Ann. § 16.1-333: Findings necessary to order that minor is emancipated 

   The court may enter an order declaring the minor emancipated if, after a hearing, it is found that: (i) the minor has entered into a valid marriage, whether or not that marriage has been terminated by dissolution; or (ii) the minor is on active duty with any of the armed forces of the United States of America; or (iii) the minor willingly lives separate and apart from his parents or guardian, with the consent or acquiescence of the parents or guardian, and that the minor is or is capable of supporting himself and competently managing his own financial affairs.


	

	Washington
	No provision for minors to consent to routine medical treatment.  Emancipated minors may consent to medical care 


	Rev. Code Wash. § 13.64.060. Power and capacity of emancipated minor 

   (1) An emancipated minor shall be considered to have the power and capacity of an adult, except as provided in subsection (2) of this section. A minor shall be considered emancipated for the purposes of, but not limited to:

      (h) The right to give informed consent for receiving health care services.
	

	West Virginia
	No provision for minor or emancipated minors to consent to routine medical treatment


	
	

	Wisconsin
	No provision for minor or emancipated minors to consent to routine medical treatment


	
	

	Wyoming
	Wyo. Stat. § 14-1-101:  Age of majority; rights on emancipation.

(b) A minor may consent to health care treatment to the same extent as if he were an adult when:

   (iv) The minor is living apart from his parents or guardian and is managing his own affairs regardless of his source of income
	
	


� See Rhonda Gay Hartman, Coming of Age: Devising Legislation for Adolescent Medical Decision-Making, 28 Am. J.L. & Med. 410, 414 (2002) (noting that “reported case law addressing adolescent medical decision-making is sparse”).  
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