TO:
National Association for the Education of Homeless Children and Youth (NAEHCY) member

FR:
Patricia Julianelle

NAEHCY Pro Bono Counsel

DT:
May 10, 2006

RE:
IDEA 2004 requires that LEAs conduct evaluations subsequent to a parental request, regardless of the student’s attendance patterns.

Thank you for the opportunity to respond to this request for technical assistance.  I understand that you have received a question from a school district regarding evaluations to determine a student’s eligibility for special education and related services under IDEA.  As you described the situation, the student is a 12-year-old fourth grader, recently found eligible for services as a homeless student under the McKinney-Vento Act, who has typically missed between 20 and 30 days of school each year.  The student’s parent has requested a special education evaluation.  However, the school psychologist has refused to conduct an evaluation, stating that the special education team would be unable to distinguish between a disability and “educational neglect/deprivation.”

The school psychologists appears to be operating under a misunderstanding of IDEA—a misunderstanding which is leading the LEA to violate the IDEA, thereby putting the LEA at risk of legal action.

IDEA clearly states that “either a parent of a child, or a State educational agency, other State agency, or local educational agency may initiate a request for an initial evaluation to determine if the child is a child with a disability.”  Section 614(a)(1)(B).  In this case, the parent has initiated such a request.  Under IDEA, the evaluation generally must be completed “within 60 days of receiving parental consent for the evaluation, or, if the State establishes a timeframe within which the evaluation must be conducted, within such timeframe.”  Section 614(a)(1)(C)(i).  IDEA further states that “upon completion of the administration of assessments and other evaluation measures--  (A) the determination of whether the child is a child with a disability as defined in section 602(3) and the educational needs of the child shall be made by a team of qualified professionals and the parent of the child….”  Section 614(b)(4)(A).

These statutory requirements clarify that the LEA must conduct a timely evaluation upon the parent’s request.  Following the evaluation, the LEA, with the parent’s involvement, must determine whether the child has a disability and is eligible for special education and related services.  The school psychologist’s concerns about “educational neglect/deprivation” do not justify the LEA’s refusal to conduct an evaluation and eligibility conference, as required by IDEA.

The school psychologist is correct that erratic school attendance may be considered in determining eligibility for special education and related services; however, the appropriate venue for that consideration is the eligibility conference, once all assessments and evaluations have been completed.  Under IDEA, the special education team must not determine that a child has a disability “if the determinant factor for such determination is--(A) lack of appropriate instruction in reading…; (B) lack of instruction in math; or (C) limited English proficiency.”  Section 614(b)(5).  However, IDEA clearly states that such issues must be considered “upon completion of the administration of assessments and other evaluation measures [emphasis added]”; they do not relieve the LEA of its statutory obligation to conduct an evaluation.  Section 614(b)(4).

I hope this information proves helpful to you.  I have included several sections of IDEA below (with emphasis added), for your reference.

SEC. 614. EVALUATIONS, ELIGIBILITY DETERMINATIONS, INDIVIDUALIZED EDUCATION PROGRAMS, AND EDUCATIONAL PLACEMENTS.
(a) EVALUATIONS, PARENTAL CONSENT, AND REEVALUATIONS-

(1) INITIAL EVALUATIONS-

(A) IN GENERAL- A State educational agency, other State agency, or local educational agency shall conduct a full and individual initial evaluation in accordance with this paragraph and subsection (b), before the initial provision of special education and related services to a child with a disability under this part.

(B) REQUEST FOR INITIAL EVALUATION- Consistent with subparagraph (D), either a parent of a child, or a State educational agency, other State agency, or local educational agency may initiate a request for an initial evaluation to determine if the child is a child with a disability.
(C) PROCEDURES-

(i) IN GENERAL- Such initial evaluation shall consist of procedures--

(I) to determine whether a child is a child with a disability (as defined in section 602) within 60 days of receiving parental consent for the evaluation, or, if the State establishes a timeframe within which the evaluation must be conducted, within such timeframe; and

(II) to determine the educational needs of such child….

(b) EVALUATION PROCEDURES-

… (2) CONDUCT OF EVALUATION- In conducting the evaluation, the local educational agency shall--
(A) use a variety of assessment tools and strategies to gather relevant functional, developmental, and academic information, including information provided by the parent, that may assist in determining--

(i) whether the child is a child with a disability; and

(ii) the content of the child's individualized education program, including information related to enabling the child to be involved in and progress in the general education curriculum, or, for preschool children, to participate in appropriate activities;

(B) not use any single measure or assessment as the sole criterion for determining whether a child is a child with a disability or determining an appropriate educational program for the child; and

(C) use technically sound instruments that may assess the relative contribution of cognitive and behavioral factors, in addition to physical or developmental factors.

…(4) DETERMINATION OF ELIGIBILITY AND EDUCATIONAL NEED- Upon completion of the administration of assessments and other evaluation measures--

(A) the determination of whether the child is a child with a disability as defined in section 602(3) and the educational needs of the child shall be made by a team of qualified professionals and the parent of the child in accordance with paragraph (5); and

(B) a copy of the evaluation report and the documentation of determination of eligibility shall be given to the parent.

(5) SPECIAL RULE FOR ELIGIBILITY DETERMINATION- In making a determination of eligibility under paragraph (4)(A), a child shall not be determined to be a child with a disability if the determinant factor for such determination is--

(A) lack of appropriate instruction in reading, including in the essential components of reading instruction (as defined in section 1208(3) of the Elementary and Secondary Education Act of 1965);

(B) lack of instruction in math; or

(C) limited English proficiency.
� The preceding information is not legal advice and should not be used as a substitute for obtaining professional legal advice.  This email does not create an attorney-client relationship with you.


� IDEA’s definition of specific learning disability also specifically does not include “a learning problem that is primarily the result of visual, hearing, or motor disabilities, of mental retardation, of emotional disturbance, or of environmental, cultural, or economic disadvantage.” Section 602(30).  Again however, such factors do not relieve the LEA of its duty to conduct an evaluation upon request. IDEA requires that the LEA conduct an evaluation and assemble the appropriate eligibility team, who must then consider all the available information in determining if the student has a learning disability or a learning problem resulting from one of the specified factors.





